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PRE-APPEAL BRIEF REQUEST FOR REVIEW 



Docket Number 
000026^)0032 



Applicant requests review of the final rejection in the above-identified application. No amen^rtf&nts are 
being filed with this request. 



This request is being filed with a notice of appeal. 



The review is requested for the reason(s) stated on the attached sheet(s) 
Note: No more than five (5) pages may be provided. 
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Pre- Appeal Brief Request for Review 



The present application is a Second Request for Continued Examination --(RCE-jfi 
There is a pending non-final Office Action dated December 14, 2005 in the Second JtGE. 
Extensive prosecution has already been conducted. Prior Office Actions reje<rting.&e ! ;c^^ 



were dated June 13, 2005, Januaiy 26, 2005, May 10, 2004, November 19, 2(^3 ^dM^y 2%VJ 

2003. 

In the present Action, claims 1-6, 8-20, 22, 27, 30-32 are rejected under 35 US>£" 
§ 103(a) as being obvious over Kaufman (U.S. Patent No. 2,835,596) and Davy ^S : lPatent 
No. 3,199,756) or Soubier (U.S. Patent No. 2,194,451) and further in view of European . 
Application No. 0302413. This is a new grounds of rejection. ; 

In the previous June 13, 2005 Action, the Examiner rejected claims 1-20, 22, 27,; 30- 
32 under 35 USC § 1 12, first paragraph, as failing to comply with the written deScfiplSSn 
requirement. Claim 32 was rejected under 35 USC § 1 12, second paragraph, as being") 
indefinite. The Amendment After Final Rejection filed October 27, 2005 (and considtted in 
this RCE) overcame the § 1 12 rejections and those rejections are not repeated in the .pending 
December 14, 2005 rejection. .vj'J 

Also in the previous June 13, 2005 Action, the Examiner rejected claims .1-16^2; 27, 
30-32 under 35 USC § 1 03(a) as being obvious over Kaufman in view of Davy and rejected 
claims 17-20 under 35 USC § 103(a) as being obvious over Kaufman and Davy and rather in 
view of Warp (U.S. Patent No. 3,194,124). 

In the present pending December 14, 2005 Action, the Examiner has ad^il^i:taatthe ; 



**i.v.£. 

,|S[ 



combinations of Kaufman and Davy and Kaufman, Davy and Warp are each overcomes;! 

• " ■■■■■ -am 
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"Applicant's arguments with respect to claims 1-6, 8-20, 22, 27, 30-33 has [dcjbee£;| 
considered but are moot in view of the new ground($) of rejection." December 14, 2005 
Action, p. 7, U3. Thus, the combination of Kaufman and Davy is already ov^Qtti&^^smg 
insufficient to establish a prima facie case of obviousness. ,In any event, please:;^ tEeV- 
arguments presented on pages 10-12 of the October 27, 2005 Amendment AftCT tiMif ; 
Rejection. 

As a consequence, the pending rejection is entirely dependent upon the added • 
references Soubier and EP'4 13. vji _ 

As noted before, one skilled in the art would not combine the teachings of K^au&ian 
and Davy to incorporate the feature of a strip of sealed pouches into Kaufman. This is also 
true for Soubier. More importantly, Soubier teaches away from the present mventiok; 
Soubier is particularly concerned with the packaging of coffee. Coffee is not a brittle 1 ; 
material within the understanding of the art. There is no perceived need to pr6teci:m6^p&^&, 



from mechanical damage during storage. Indeed, page 2, lines 53 to 56, disclose ev&l&ting 
any gas from the pocket before sealing. This teaches away from the present inventipnan 
which an excess volume of air or gas is included above the brittle product to prpt^ctlt^ One 



skilled in the art would not refer to the area of coffee packaging, particularly in view^f the 

. i * 

known technique of the evacuating coffee packages which would be completely opposed to 
the invention. ' 



None of Kaufman, Davy or Soubier teaches a brick shaped configuration. . 0£ these, \ 
only Kaufman and Davy conceivably relate to the packing of brittle materials. Sou#i^T 
relates to the packaging of a robust material, coffee, as described above. : 



m. 



2 
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The EP '413 application in fact relates to the production of drink packages (se^! 
column 1, lines 14-16 and column 3> lines 39-40). This belongs to a completely ^ffeanent 
area of art. There is no problem at all of brittleness with drink packaging. One skfljE^ln the 

art dealing with the present invention would not have referred to this reference, ifc a^tion^ it 

^.V*.3&lj): ...... 

is not the intention of EP '413 to provide a strip of connected containers. Th^ ^-M^p^p&i , . : 



shortly after being formed (see Fig. 1). It is well known that when the drink con^m^jajce 
filled with liquid, they become very rigid, due to the incompressible nature of the Mijr^^uid 
the strength of the card or paper from which they are normally formed. In the present ; 
invention, no such strength can be obtained, because the packages are formed of a relatively 
flexible material and comprise a substantial volume of air which does not give rigidit^t^the 

• * *'. "fit "i 

packaging in the same way. The present inventor has realized that connecting a series, of 
brick shaped containers gives added stability. There is no disclosure of this in either of i 
Soubier or Davy and certainly not in the EP '413 application. If one skilled in ihe ar^S*^ . 
apply the teaching of the EP '41 3 application, the result would have been separate bElck , . 
shaped containers. This is a further teaching away from the present invention. 

Reconsideration and withdrawal of the pending rejections are respectfully requested. 
Applicant should not be forced to incur the expense and delay of an appeal in this, application* 

As all grounds of rejection have been addressed and overcome, entry of this j . 



Amendment and issuance of a Notice of Allowance of all pending claims, as now pi^£0fd, 
are respectfully solicited. 

In the event that there are any questions relating to this Request or to the ^pfic^bn 
in general, it would be appreciated if the Examiner would telephone the uj^e^^^'^Waa^ 
concerning such questions so that the prosecution of this application may be expedited^ • 

0Jj> ... . : - . r 

000026.00032/35722683v.l * 





PAGE 6/9 * RCVD AT 4114/2006 10:32:47 AM [Eastern Daylight Time] * SVR: USPTO-EFXRF-5/ 1 9 * DNIS:2738300 * CSID:202 463 6917 * DURATION (mnws);0M££ 



BS=$T A^AH ARI P COPY 



BLANK ROME Fax:202-463-6917 Apr 14 '06 10=42 P. 07 

' •''••••'^I^^W'''- "* 

Serial No. 09/980,084 

Andrew LATTT Y\ 
Attorney Docket No, 000026-00032 

Please charge any shortage of fees or credit any overpayment thereof to BIl&NK 
ROME LLP, Deposit Account No. 23-2185 (000026-00032). In the event that a j^ion for 
an extension of time is required to be submitted herewith and in the event that a separate 
petition does not accompany this Request, Applicant hereby petitions under 37 CJFJC "\ 
1.136(a) for an extension of time for as many months as are required to render this ^ f 
submission timely. In the event that a Notice of Appeal does not accompany 'thfa^s^r*: 
Applicant hereby requests that a Notice of Appeal be entered. 

Any fees due are authorized above. ; 
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